
LIMITED SCOPE REPRESENTATION ("LSR" oT "UNBUNDLING") lN CHAPTER 7:

APPLICABLE RULES/LAWS

Existino Local Rules & Forms reqardinq Chapter 7 in Central District of California:

LBR 2090-1(a)(3): Nothing in these rules shall be construed as prohibiting a limited scope of appearance in a
chapter 7 case so long as the applicable Rules of Professional Conduct and ethics rules are followed and the
attorney for the debtor, in addition to preparing the petition and schedules, provides the following services:

(A) advises the debtor about the possibility of any additional proceedings related to or arising from the
underlying bankruptcy case, including any adversary proceeding, motion or other contested matter
initiated by a creditor, trustee or party in interest; and

(B) appears with the debtor at the initial $ 341(a) meeting of creditors or arranges for an attorney
knowledgeable about all pertinent information in the case to appear with the debtor at such meeting.

Local Form 2090-1.1: Attorney Declaration re: Limited Scope of Appearance
New rule adopted in 2016.

Existino Local Rules & Forms reqardinq Chapters 9.1 1 .12 & 1 3:

LBR 2090-1(a)(2): ln Chapters 9, 11, 12 & 13, debtor's attorney presumed to appear for the case and all
proceedings in the case, except as othenrise ordered or as provided for in LBR 3015-1(v)
LBR 3015-1(v): covers optional use of Attorney Rights and Responsibilities Agreement in Chapter 13
Local Form 3015-1.7: Rights and Responsibilities Agreement between Chapter 13 Debtors and their Attorneys

Rules of Professional Conduct of the State Bar of California: Case law consistently states that any contractual
limitation on the scope of representation must be consistent with applicable state professional responsibility
standards. See Generally An Ethics Primer on Limited Scope Representation,The State Bar of California,
Committee on Professional Responsibility. While California has several potentially applicable rules, it does not
have Model Rule of Professional Responsibility 1.2(c), which allows limits on the scope of representation as long
as (i) the limits are reasonable under the circumstances and (ii) the client gives informed consent. (Many states
do have a version of Rule 1.2(c), which is the basis for a number of the decisions cited below.)

Rule 2-100 Gommunication With a Represented Party:
"(A) While representing a client, a member shall not communicate directly or indirectly about the subject of
the representation with a party the member knows to be represented by another lawyer in the matter,
unless the member has the consent of the other lawyer."

Accurate disclosure of LSR arrangements are essential to allow attorneys for other parties to
comply with this rule.
Rule 3-{10 - Failing to Act Competently:
"[A] member shall not intentionally, recklessly, or repeatedly fail to perform legal services with
competence." Rule 3-1 10(A). "[C]ompetence in any legal'service shall mean to apply the 1) diligence, 2)
learning and skill, and 3) mental, emotional, and physical ability reasonably necessary for the performance
of such service." Rule 3-1 10(B).

Under this rule the attorney's function of advising the client includes not only responding to the
client's requests for advice, but also volunteering opinions that further the client's objectives. Nichols. v.
Keller,15 Cal. App.4tn 1672,1683-84 (Cal. Ct. App. 5'n Dist. 1993)(non-bankruptcy context).

[E]ven when a retention is expressly limited, the attorney may still have a duty to alert the client to
legal problems which are reasonably apparent, even though they fall outside the scope of the
retention. The rationale is that, as between the lay client and the attorney, the latter is more
qualified to recognize and analyze the client's legal needs.

ld. at 1684.
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Bankruptcy decisions applying the duty of competence (under a variety of state rules of
professional responsibility) to LSR have held that the scope must include services reasonably necessary
to achieve the client's objectives in bankruptcy. See, e.9., Searle, Hutchinson, Egwim (discussed below).
Rule 3-700 - Termination of Employment

Attorneys must comply with rules of the court regarding withdrawal. Rule 3-700(AX1). Although
attorneys are allowed to withdraw if "the client knowingly and freely assents to termination of the
employment," the attorney must take "reasonable steps to avoid reasonably foreseeable prejudice to the
rights of the client, including giving due notice to the client . . . ." Rules 3-700(c)(5) and 3-700( A)(2),
respectively.

ln LSR, the attorney and the client have an understanding that the attorney will not see the matter
through to conclusion. Thus, the attorney must inform the client and structure the LSR to avoid
"reasonably foreseeable prejudice" to client and to ensure client has given informed assent.
Rule 4-200 - Fees for Legal Services

Attorneys may not-"enter into an agreement for, charg[ing], or collect[ing] an illegal or
unconscionable fee." Rule 4-200(A). Unconscionability is measured by the facts and circumstances at the
time of the agreement (except when the fee is affected by later events). Rule 4-200(8). Factors in
determining unconscionability include, among other things, (1) the amount of the fee in proportion to the
value of the services performed, (2) the relative sophistication of the attorney and the client, and (3) the
informed consent of the client to the fee. Rules 4-200(8), (BX1), (BX2), and (B)(1 1).

California State Law:
Cal Bus. & Prof. Code 56148. Fee for service contracts; Bi!!s for services rendered

"(a) ln any case not coming within Section 6147 lpertaining to contingency fee agreementsl in which it is
reasonably foreseeable that total expense to a client, including attorney fees, will exceed one thousand
dollars ($1,000), the contract for services in the case shall be in writing. . . . The written contract shall
contain all of the following:

(1) Any basis of compensation including, but not limited to, hourly rates, statutory fees or flat fees,
and other standard rates, fees, and charges applicable to the case.
(2) The general nature of the legal services to be provided to the client.
(3) The respective responsibilities of the attorney and the client as to the performance of the
contract."

Bankruptcv Code and Rules:
1{ U.S.C. 5329 - provides that an attorney representing a debtor in a case must file a statement of the fees paid
or contemplated for services rendered (or to be rendered) in connection with the case by the attorney.
11 U.S.C. 5526 - restricts a debt relief agency (which includes consumer bankruptcy attorneys) from failing to
perform services the debt relief agency had informed an assisted person (which includes most consumer debtors)
that it would perform and from misrepresenting (including indirectly and by omission) the services it would provide
or the benefit and risks resulting from bankruptcy.
11 U.S.G. 5527 - mandates disclosure that a debt relief agency must provide an assisted person.
11 U.S.C. 5528 - requires that a contract between a debt relief agency and assisted person be in writing and
"clearly and conspicuously" explain the scope of services that the debt relief agency will provide and the fees or
charges for such services.
11 U.S.C. S707(bX4XC) - "The signature of an attorney on a [Chapter 7] petition . . . shall constitute a
certification that the attorney has . . . performed a reasonable investigation into the circumstances that gave rise
tothepetition...."
Fed. R. Bankr. P. 2016(b) - requires an attorney to file and transmit to the U.S. Trustee a statement disclosing
fees paid by the debtor to the attorney and whether the attorney shared the fees with any other entity (the
statement must be filed with the court pursuant to $329). The statement must be filed within 15 days after the
order for relief, or at any other time as the court may direct.
Fed. R. Bankr. P.2017 - allows the court to scrutinize the fees paid by a debtor to an attorney. After notice and a
hearing on a motion by any party in interest or on the court's own initiative, the court may examine whether fees
paid to the attorney are excessive.



Fed. R. Bankr. P.9011 - requires attorneys to sign the petition. There is an ambiguity regarding whether
attorneys who represent clients in a LSR are required to sign the petition as the attorney of record (since they are
not taking on the debtor's case as the attorney of record). ln the Central District, LBR 1 002-1(bX1) arguably
requires attorneys to comply with signature requirement of FRBP 901 1(a).

ARTICLES/REPORTS
There is an enormous volume of legal writing on LSR generally, most of it favorable - seeing LSR as a

way to deliver cost-effective legal services to underserved populations. The following are bankruptcy-specific
articles/reports on LSR:

Lois R. Lupica & Nancy B. Rapoport, Am. Bankr. lnst., Fina! Report of the ABI Nationat Ethics Task Force
49-63 (2013)("Best Practices for Limited Representation", which included a proposed rule and a model
agreement).

High incidence of pro se Chapter 7 debtors and the Chapter 13 debtors' ability to pay attorneys'fees
through their plans led the task force to create a best practices proposal for Chapter 7 only. The Task Force
recognized the need to balance (i) protecting debtors from receiving inadequate representation with (ii) giving
debtors an LSR option in lieu of pro se or non-legal assistance.

Although Model Rule of Professional Responsibility 1.2(c) allows LSR, the limits must be reasonable and
made with informed client consent. The bankruptcy courts and local bankruptcy rules view LSR with varying
degrees of enthusiasm.

The Task Force's best practices for LSR focus on effective counseling of clients on the limits of
representation; an engagement letter clearly stating the services being provided and not being provided, the fees
arrangements, and the potential consequences of LSR; candor with the Court; and keeping the client informed of
legal issues outside the scope of representation.

The ABI's proposed rule mandates inclusion of the following services in representation of a chapter 7
consumer debtor:

1. An initial meeting with the debtor to explain the bankruptcy process and discuss pre-bankruptcy
planning (including exemptions) as well as non- bankruptcy alternatives.
2. Advice to the debtor concerning debtor's obligations and duties under the Bankruptcy Code and
Rules and applicable court orders.
3. Preparation and filing of the documents and disclosures required by and performance of the duties
imposed by Section 521 of the Bankruptcy Code.
4. Provision of assistance with the debtor's compliance with Section 707(b)(4) of the Bankruptcy
Code.
5. Preparation and filing of the petition, the Statement of Financial Affairs, and the necessary
schedules.
6. Attendance at the Section 3a1(a) meeting.
7. Communication with the debtor after the Section 3a1@) meeting.
8. Monitoring the docket for issues related to discharge.

ln addition, if the debtor has secured debts, the representation must also include:
. Representation of the debtor (including counseling) with respect to the reaffirmation, redemption,

surrender, or retention of consumer goods securing obligations to creditors.
The proposed rule and model retention agreement also provide for a variety of "add ons" (additional items that
can be included in the scope of the representation by checking a box on the agreement). These include, among
other things, objections to exemptions, dischargeability challenges, and relief from stay motions. The agreement
then provides for space to note either (i) a flat fee for all of the required representation and checked "add ons" or
(ii) an hourly rate. Finally it provides space to note fees for any additional work.

Thomas F. Waldron, llndulations in llnbundting- Is a Ripple Running Through the Rocks of Resisfance
in Bankruptcy Courl, Norton Bankr. L. Advisor 2013 No. 6 at 1.

Describes the Egwim holding (prohibiting LSR absent special circumstances) as the majority position, but
views recent decisions (Slabbinck and Seare) as well as the ABI's Best Practices Report as a wave of increasing
resistance to this prohibition on LSR of chapter 7 consumer debtors.



Thomas J. Yerbich, Testing the Limits on Unbundled, Limited Representation,2S Amer. Bankr. lnst. J I
(2004).

Concludes that unbundling (i) is inevitable in consumer bankruptcies given the vast number of pro se
filings each year and (ii) must be addressed on a district-by-district basis, given the differing state rules of
professional responsibility and varying situations confronting bar and bench in each district.
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LOCAL BANKRUPTCY RULES IN OTHER DISTRICTS
Local bankruptcy rules governing LSR (some applicable to all chapters and others applicable to Chapter 7 or
Consumer Chapter 7 specifically) fall into three broad categories: (1) requiring the attorney to appear for all
purposes in the case (although often either excluding adversary proceedings or allowing the attorney to exclude
adversary proceedings in the retention agreement); (2) listing specific services that must be included in the
representation; or (3) mandating only disclosure of the scope of the appearance.

Requirinq the attornev to appear for all purposes

Many district have a local rule, usually applicable to all chapters, requiring the debtor's attorney to appear for all
purposes in the case.

Most of these rules exclude adversary pr:oceedings from the requirement: E.D. Gal. LBR 2017-1(a), D. Nev. LBR
2014(a), N.D. Ill. LBR 2090-5(8), D. Minn. LBR 9010-3(g), W.D.N.C. LBR 2091-1(a), M.D. Fla. LBR 9011

Other districts do include representation in adversary proceedings: E.D.N.Y. LBR 2090, N.D. Ga. LBR 9010-4,
E.D.N.G. LBR 9011-1, D. Mass. LBR 9010-3

Listino certain seruices that must be included

S.D. Cal. LBR 9010-7 - requires adherence to S.D. Cal. "Rights and Responsibilities of Chapter 7 Debtors and
Their Attorneys" which requires that eleven services (including attendance at the $3a1(a) meeting, as well as
initial analysis, advice and petition preparation, compliance with OUST requirements, and a continuing obligation
to answer the debtor's questions) be included as part of the initial fee charged. Eight other services (such as
schedule amendments, relief from stay, redemptions, reaffirmations, and objections to claims) are included as
part of the representation, but additional fees may be charged. Finally, seven enumerated services (certain
contested matters, an adversary proceeding, or an examination pursuant to Bankruptcy Rule 2004) are not
included unless the parties so provide in a separate fee agreement. (Chapter 7 specific)
D. Or. LBR 9010-1(e) - requires a written fee agreement with a detailed description of all services attorney will
perform for debtor, as well as written disclosure to debtor clearly explaining what services debtor may need to
perform without attorney assistance and the associated risk. At a minimum, the agreement must provide that the
attorney will provide: pre-petition counsel, preparation and filing the petition, assistance with all matters up to and
through the conclusion of the 341(a) meeting and reaffirmation, redemption, etc. of consumer goods (but the
attorney is not required to sign the certification or attend the reaffirmation hearing). (Chapter 7 specific)
W.D.N.Y. LBR 2016-l - lists certain basic services to be performed by debtor's attorney in any Chapter (with
additional requirements for a Chapter 7 debtor), including: (i) representation at the $ 3a1(a) meeting; (ii) amending
lists, statements, and schedules to comport with developments of the case; (iii) negotiate, prepare, and file
reaffirmation agreements; and (iv) motions under $522 to avoid liens on exempt property and under $722 to
redeem exempt personal property.

N.D. Cal.: Guidelines for Services to be Provided by Debtor's Attorney in Ghapter 7 Cases: requires that
services include (i) meeting personally with the debtor to explain options, (ii) final review of the petition and
schedules, (iii) personally attendance at $341(a) meeting (or providing an outside contract attorney compliant with
court guidelines), (iv) explanation of rights regarding redemption, reaffirmation or surrender of collateral, and (v)
representation at $707(a) matters. The guidelines also list (a) other services that are always included but for
which additional fees may be charged (including amendments to schedules based on new information, relief from
stay, objections to exemption claims, and $707(b) matters) and (b) optional services not included in pre-petition
fee, that require a separate agreement (such as lien avoidance, dischargeability, objections to discharge,
adversary proceedings, and appeals).
N.D.N.Y. LBR 2016-3(b) - requires a written retention agreement that covers a long list of potential activities,
including initial analysis and petition preparation, personal appearance at $341(a) meetings unless the court
orders otheruvise, amendments to schedules, reaffirmation (advise, negotiate and prepare agreement if in best
interests of client, and attend hearing), motions as necessary, response to relief from stay motions, adversary
proceedings, and S722(b) motions. (applicable to Chapter 7; similar list for Chapters 12 and 13)



Mandatino onlv disclosure of the scope of the appearance

D. Colo. LBR 90lO-1 - District Court Administrative Order 2007-6 provides that Colorado Rule of Professional

Conduct 1.2(c) (allowing limited representation) is not applicable "in the United States Bankruptcy Court for the

District of Colorado in adversary proceedings or matters governed by Fed. R. Bankr. P. 9014." At least one

decision, ln re Merriam,2SO B.k.lzq,736 (Bankr. D. Colo. 20oO), has drawn the conclusion that the LSR is

otherwise permissible in bankruptcy. 2OW-A also provides that "any limitation in the scope of representation of a

Debtor, whether in a bankruptcy case or adversary proceeding, shall be disclosed in the statement required by 11

U.S.C. S 329 and Fed. R. Bankr. P. 2016(b)''

Hale v. ttnited sfafes Trustee.,sog F.3d 1139 (gth Gir. ldaho 20071

Attorney prepared, but did not sign Chapter 7 debtors' petition and exhibits. The debtor's filed pro se.

Attorney,s agreement with the debtors was for'PRE-FILlNG legal services" and excluded 341(a) meetings, 
.

,or"rr"ry ploceedings, appeals, conversions, non-dischargeability, "or any other representation." The petition

package piepared Oyitne attorney had numerous errors, the attorney did not inform the debtors of the $341(a)

meetin-g, ine'O"Utorr did not understand the bankruptcy process or that the attorney was not representing them in

the bai[ruptcy, and when problems with the case surfaced the attorney simply asked the debtors to dismiss their

case without explanation.
The Ninth Circuit upheld the bankruptcy court's award of sanctions against the attorney under the

bankruptcy court's inherent power. The final paragraph of the decision suggests that the decision rested on the

combination of an extremely limited scope of representation and attorney incompetence:

We agree with the bankruptcy court that it should "not countenance Hale's exclusion of

critical and necessary services, or endorse the pretense of adequately advised and

informed consent in Hlle's bankruptcy cases." Although the court effectively barred Hale

from assisting pro se debtors in a limited manner that allows the debtors to remain pro-

se, the court- ordered those sanctions in response to specific and repeated acts of

incompetent and irresponsible representation. Under the specific facts of this case, we

cannot say that the bankruptcy court abused its inherent power to impose sanctions.

509 F.3d at 1148-49.

ln re Basham,20g 8.R.926 (B.A.p.9th Cir. 1997) (affirmed by 9th Cir. in unpublished opinion found a[152
F.3d 924).

The U.S. Trustee moved to disgorge attorney's fees against the same attorney as in Hale (in a chapter 7

case and in a chapter 13 case). Generally, the attorney charged debtors a flat fee that only covered pre-petition

services (consultation, preparation of the petition, schedules and statement of affairs). The debtors in these two

cases paiO tne flat fee, and opted to forego additional fees for representation at the $341(a) meeting.

Given the numerous problems with these two cases (including incomplete and inaccurate schedules,

improperly claimed exemptions, and an improperly noticed chapter 13 plan confirmation hearing), the Bankruptcy

Court'granted the U.S. Tiustee's motion to disgorge attorney's fees. The Court found that the debtors' attorney

failed io timety file the required 2016(b) disclosure statement and failed to meet his burden of establishing that his

fees were reasonable.
On review, the BAP held that (i) the Bankruptcy Court was within its authority to order disgorgement of

attorney's fees because the attorney failed to timely file a disclosure statement, in violation of $329 and Rule 2016

and (ii)ihe Bankruptcy Court properly found that the fees charged were not reasonable in light of the numerous

problems with the petition.
The BAp repeated the Bankruptcy Court's opinion that the attorney "had an obligation to either handle the

case from beginning to end and [to] perform the services for whatever amounts the clients could afford, or refer

the cases to another attorney." 208 B.R. at 932-933'



ln re Hutchinson, No. 03-12764-A-7 (Bankr. E.D. Cal. Aug. 20, 2003)
The debtor's attorney limited the scope of representation to exclude attendance at the $a1(a) meeting.

Unlike Basham, the debtor's attorney filed a FRBP 2016(a) statement using the Eastern District's required Form
2016(a), but crossed out or omitted the portions of the form that stated that he would represent the debtor at the
$a1(a) meeting, in contested matters, and other services. He also submitted Form 2090-1 (Declaration Re:
Limited Scope of Appearance pursuant to Local Bankruptcy Rule 2090-1) from the Central District of California,
on which he declared that he was excluding his attendance at the $341(a) meeting unless the debtor agreed to
additional fees.. (No form equivalent to 2090-1 exists in the Eastern District of California.)

The U.S. Trustee moved for review of the $ZSO in fees received by the attorney because the fees received
by the attorney were excessive for the services rendered. The US Trustee argued that, at minimum, the attorney
must include representation of the debtor at the $341(a) meeting to claim a professional fee, and that the failure
to attend the $341(a) meeting violates the attorney's ethical duty of zealous representation. The attorney argued,
among other things, that his attendance at the $341(a) meeting was not required to zealously represent the
debtor, especially when his attendance would waste the debtor's resources and his failure to attend did not result
in injury to the debtor.

The court held that excluding the $341(a) meeting from the scope of representation violated the attorney's
ethical obligation of competent representation. Although the California Rules of Professional Conduct allow
limiting the scope of rgpresentation with the informed consent of the client, the court found that truly informed
consent from the debtor was difficult, if not impossible, to obtain. Truly informed consent requires the attorney to
adequately explain to the debtor every conceivable variable that might occur during a $341(a) meeting. Moreover,
the attorney has the burden of proving to the court that truly informed consent was obtained from the debtor.

The court also found that once the attorney signs the petition or appears as the attorney of record, court
approval is required to withdraw from the case. The attorney in this case neither sought nor obtained the court's
approval to withdraw and thereby violated court rules by leaving the debtor to appear in pro per.

ln Re Carrillo, Case No.02-09852-H7 (Bankr. S.D. Cal. Mar.24,20041
The U.S. Trustee filed a motion to examine fees pursuant to 11 U.S.C. $329 and requested disgorgement

of attorney's fees. While conceding that the California Rules of Professional Conduct permit LSR, the U.S.
Trustee argued that it would violate the duty of competent representation to exclude representation at the $341(a)
meeting in chapter 7 cases. The U.S. Trustee argued that it is criticalto have counsel attend the $341(a) meeting
with their clients because of the adverse consequences that may stem from the debtor's responses to questions
by the trustee and creditors.

Before the Court ruled on the motion, the debtor's attorney (i) submitted to the U.S. Trustee's demand
that, in the future, he will either appear or have an attorney appear to represent the debtor at $341(a) meeting and
(ii) voluntarily refunded his entire fee in this case. Although the motion to examine and disgorge attorney's fees
by the U.S. Trustee was resolved, the Court noted for the record that it was "critical for an attorney to be at the
$341(a) hearing." Transcript of March 24, 2004 Proceedings at 5:2-3. The Court also quoted from the letter of
Judge Jaroslovsky of the Northern District of California (below).

Northern District CA: Letter from Judge Jaroslovsky
ln a lettel addressed to the bankruptcy bar appearing before his court, Judge Jaroslovsky expressed

disbelief that attorneys could competently represent chapter 7 debtors without attending the $341(a) meeting. He
admonished that "[a]ny debtor's counsel who does not understand the vital importance of attending the meeting of
creditors with the debtor is in desperate need of further education. Not only is the meeting the best opportunity to
discover and take care of problems which invariably arise' - - in other words, a forgotten creditor still sending bills,
et cetera - 'but discharges are either won or lost at the meeting of creditors.' I couldn't agree more with that." He
directed that "[i]n addition to the schedules and meeting of creditors, there are several other responsibilities which
I expect debtor's counsel to take care of regardless of the fee charged. These include amendment of schedules,
addressing stay relief motions, avoiding simple household good liens, reaffirmation and redemptions." While
Judge Jaroslovsky states that "[i]t is permissible to charge extra for a few things, like avoidance of judicial liens
and representation in adversary proceedings," he also says that "the attorneys I admire the most do not charge



extra for lien avoidance unless it is contested and will sometimes represent their clients in adversary proceedings

for little or no fee if they feel the adversary proceeding lacks merit."

ln re Bogdan lsvoranu, Case. No.03-40578'NT (Bankr. N.D. Cal.)
An attorney should disgorge $400 of a $1,000 fee because "the debtor received little more than the

services of a petition preparer" where the attorney did not attend the $341(a) meeting. Judge Newsome stated in
his ruling thatthe form for use in the Northern District for compliance with BR 2016(b) requires that an attorney's

services include representation of the debtor at the $3a1(a) meeting.

DECIS!ONS OUTSTDE GALIFORNIA

Recent decision of note in the Ninth Circuit

ln re Seare, 493 B.R. 158 (Bankr. D. Nev. 20131, affirmed 515 B.R. 599 (9the Cir. BAP 2014)
This recent case concerned Chapter 7 consumer debtors who, after little or no counseling, signed a 19-

page Retainer Agreement that required extra fees for addressing allegations of non-dischargeability. One of the
pre.-cipitating factors for the debtors' filing was a state court judgment against the husband for attorney's fees,

awarded on tne grounds that he had committed a fraud upon the court. The attorney alternately refused to

handle and thenhishandled the adversary proceeding for non-dischargeability filed by the judgment creditor.

The Local Bankruptcy Rules provided that "An attorney who appears in a case on behalf of a party is the

attorney of record for any and allpurposes except adversary proceedings untilan order is entered permitting the

withdrawal of the attorney or the case is closed or dismissed." Bankr. D. Nev., Local Rule 2U @).

ln a comprehensive opinion, the Court determined that the attorney had violated Nevada Rules of
professional Responsibility 1.2 lallowing reasonable limited representation upon informed consent of client), 1.1

(the duty of competence, which mandates the inclusion of services necessary to achieve the client's reasonable

objectives); 1.S(b) (which requires disclosure of the scope of representation and the basis for fees to the client)

anA t.q (the duiy to communicate with clients), as well as Bankruptcy Code S707(bX4)(C) (which requires an

attorney signing a chapter 7 petition to make a reasonable investigation into the circumstances that gave rise to

the petition) anO SSSZO-528 (which mandate certain provision of services, disclosure and contractual

requirements by a "debt relief agency" to an "assisted person)'
The Ninih Circuit BAP affirmed. The majority opinion and concurrence provide a detailed discussion of

unbundling services and ethics in the bankruptcy setting.

Decisions Prohibitinq or Severelv Restrictinq LSR Generally

ln re Burton, 442 B.R. 421 (Bankr. W.D.N.C. 2009)
"Attorneys in this judicial district are retained for the entire bankruptcy case. With few exceptions, debtors'

attorneys are obliged to represent their client until either (1) the case is closed or (2) the attorney is permitted to

withdraw by order, after motion and notice. Local Rule 2091-1.
An attorney is not at liberty to redefine the bankruptcy representation to exclude particular services such

as Burton has sought to do. The lien avoidance motions and relief from stay defenses that Burton contractually
seeks to exclude from the representation are essential legal services and are required by Local Rule. ln Chapter
13 cases, these services are expressly included as part of the attorney's base case fee. Local Rule 2016-1.

Local Rule 2091-1does not contemplate cafeteria plans or unbundling services in consumer cases. The

Local Rule certainly does not permit extortion by not filing case documents until payments are made or failing to
respond motions." 442B..R. at 453 (decision involved twelve Chapter 7 and Chapter 13 cases handled by
attorney).

ln re Bulen, 375 B.R. 858 (Bankr. D. Minn. 20071
The court determined that the attorney's retainer agreement violated Local Bankruptcy Rule 9010-3(e) by

providing that "the attorney can withdraw for any reason, including untimely payment of fees," and that

''appearances beyond the first meeting are subject to further negotiation of fees." Rule 9010-3(e) mandates that,

"until there is a valid substitution or withdrawal, the attorney must continue to represent the debtor in all matters in
the main case without regard to payment or promise of additional fees."



The court recognized a movement towards LSR, which may allow pro se debtors better access to the legal
system, but opposed LSR as "not beneficial to the debtor. Neither does it provide any degree of efficiency or
expediency to the Court. ln bankruptcy, unbundled legal services essentially means [an] unraveled legal process,
not increased access to justice." Further, while Minnesota Rule of Professional Conduct 1.2 permits unbundling,
Local Rule 9010-3(e) essentially provides "that unbundling main case representation is patently not reasonable,
except under circumstances determined by the Court after a hearing on a motion to withdraw, in the absence of a
filed substitution of attorney."

Overall, "an attorney representing a chapter 7 debtor ordinarily may not limit the scope of that
engagement." An attorney must zealously represent his/her client and the client's failure to pay for the attorney's
services does not relieve the attorney of his/her duty to continue to represent the client in a matter in which the
attorney was originally retained.

Danvers Sav. Bank v. Cuddy (ln re Cuddy),322 B.R. 12 (Bankr. D. Mass. 2005)
A Chapter 7 debtor's attorney sought to withdraw from representation because the debtor failed to

replenish his retainer. The fee agreement, signed by the debtor, allowed the attorney to withdraw from the case if
the debtor failed to replenish retainer. The bankruptcy court denied the motion to withdraw and held that the
debtor's failure to replenish the retainer did not justify the attorney's withdrawal: "once a lawyer accepts [a]
retainer to represent a client [,] he is obliged to exert his best efforts wholeheartedly to advance [the] clients [sic]
legitimate interests . . . until he is relieved of that obligation either by the client or the court." 322 B.R. at 19.

The court noted that the Local Bankruptcy Rules provide that "an attorney representing a debtor in a
bankruptcy case is required to represent the debtor in any adversary proceeding filed within the bankruptcy case
in which the debtor is a named defendant unless the debtor expressly agrees otherwise at the commencement of
the representation." 322B.R. at'15 (citing LBR 9010(3Xd)). The Court noted that this rule is an implementation of
Massachusetts Rule of Professional Conduct Rule 1.2(c), which provides that an attorney "may limit the scope of
the representation if the client consents after consultation." /d. The Court also cited MRPC 1.16(a), which
mandates that an attorney may withdraw . . . if withdrawal can be accomplished without material adverse effect on
the interests of the client . . ." ld.

The Court concluded that an attorney owes a duty both to the client and to the court. When an attorney
chooses to represent a client, he or she "assumes obligations toward his client which are not excused merely
because the client is unable to pay fees demanded to the attorney." 322 B.R. at 16

The image that has come to my mind most insistently while working on this opinion is
this: A professional swim instructor takes on a new student with this understanding: You
have paid me my initial fee. For that money I will lead you to the swimming pool, show
you how to enter the water, and explain the basic elements of swimming. lf, however,
you should begin to drown, of if some other serious problem arises, I will leave you to
your own resources unless you pay me more money.

322 B.R. at 17-18.

ln re Egwim,291 B.R. 559 (Bankr. N.D. Ga. 2003)
ln this widely-cited decision, the attorney had charged $475 per case and included representation at the

$41(a) meeting and any reaffirmations, but nothing further.
Relying on Georgia Rule of Professional Conduct 1.2(c) (which allows reasonable LSR with informed

consent), Georgia Rule 1.1. (which holds attorneys to a duty of competency) and Restatement (Third) of the Law
Governing Lawyers 19(1) (which allows reasonable limitations with informed consent of client), the court
concluded that LSR was allowed if "three "fundamental requirements" were met: (i) the attorney consults with the
client, (ii) the client provides informed consent and (iii) the limitation is reasonable under the circumstances (i.e.,
"the engagement must not be so limited as to prevent competent representation.")

Applying that rule to Chapter 7 debtors, the Court concluded that discharge and retention of exempt
property are the central objectives of a Chapter 7 filing. Thus, the duty of competence demands that the attorney
provide the services necessary to meet these goals and thus ordinarily precludes limiting the scope of Chapter 7
representation. The Court did note however, that the attorney could charge additional amounts for work beyond
the "flat fee" - such as negotiating reaffirmation documents or motions to avoid liens. However, the client's failure



to pay these additional fees would not justify a refusal to represent the debtor on these matters, at least until the
attorney is permitted to withdraw.

ln re Castorena,270 B.R. 504 (Bankr. D. ld. 2001)
ln a very thoughtful and lengthy opinion, Judge Myers addressed concerns about the same attorney at

issue in the BAP's Basham opinion and the Ninth's Circuit's Hale opinion. The attorney charged $250 for
preparation of petition and schedules (but excluded $341(a) appearances or any other appearance in bankruptcy
court). The attorney did not sign the petition he had prepared for the debtors, but filed FRBP 2016(b) disclosure
statements.

The Court ruled that the petition must be signed by the attorney under Rule 901 1, even if the services to
be provided were limited (but did not impose sanctions under Rule 9011 due to lack of notice to the attorney).

The Court found that the schedules prepared by this attorney were rife with errors and that he had non-
lawyer "interns" doing a large amount of the work, so he had failed to sustain his burden of proving his services
were reasonable and necessary under S329(b).

The Court concluded that ldaho Rules of Professional Conduct 1.1(a), 1.2(c) and 1.4 will make it
exceedingly ditficult to contract away the "fundamental and core obligations" of representing a debtor. The most
fundamental was actually appearing for the debtor, meaning ghost writing was unacceptable. "To send a debtor
into a bankruptcy pro se, on the theory that he has had "enough" advice and counseling in the document
preparation stage to safely represent himself is except in the extraordinary case so fundamentally unfair as to
amount to misrepresentation." 270 B.R. at 529. The Court provided a list of duties normally required as part of
representation of a debtor:

Furthermore, for clarity, when accepting an engagement to represent a debtor in relation
to a bankruptcy proceeding, an attorney must be prepared to assist that debtor through
the normal, ordinary and fundamental aspects of the process. These include the proper
filing of all required schedules, statements and disclosures; preparation and filing of
necessary amendments to the same; attendance at the S 341 meeting; turnover of
assets to the trustee, and cooperation with the trustee; compliance with the tax turnover
and other orders of the Court; performance of the duties imposed by $ 521(1), (3) and
(4); counseling in regard to S 521(2) and the reaffirmation, redemption, surrender or
retention of consumer goods securing obligations to creditors, and assisting the debtor in
accomplishing those aims; and responding to issues that arise in the basic milieu of the
bankruptcy case, such as violations of stay and stay relief requests, objections to
exemptions and avoidance of liens impairing exemptions, and the like.

270 B.R. at 530.

The court noted that each case varies so the list was not meant to be exclusive, "[b]ut the closer to the
heart of the matter -- the debtors' desire to obtain bankruptcy relief and the process necessary to do so -- the less
likely exclusion is appropriate." /d.

The Court also concluded that any limits on the scope of representation may only be made with truly
informed consent, which may be impossible:

The quality of such informed consent is critical. Unless debtors truly understand what
they bargain away, the bargain is a sham.

ln order to make an informed decision, the client must understand what might be faced
in the bankruptcy, and the risks associated with representing himself in handling those
contingencies. Many lawyers find themselves surprised by what can arise in an
otheruise "simple" bankruptcy case. The reported decisions of this and other bankruptcy
courts make it clear that, even in garden variety consumer chapter 7 cases, counsel for
debtors and those who might be characterized as their adversaries (creditors, or
occasionally the trustee) sometimes have distinctly polar views of what is permissible
and what is not. The ability to adequately explain the lay of the bankruptcy landscape,



including all its variations, contingencies and permutations, in order to obtain a truly
informed consent is suspect.

270 B.R. at 529.

Decisions Specificallv Requirinq Reaffirmation Representation

ln re Collmar,417 B.R. 920 (Bankr. N.D. Ind.2009)
Agreeing to represent debtor is an agreement to represent for the entire case and not simply bits and

pieces. lndiana Rule of Professional Conduct 1.2(c) allows limitations on representation if: (i) reasonable under
the circumstances and (ii) client gives informed consent. Excluding reaffirmation is not a reasonable limitation.
The decision to reaffirm is critical to the debtor's case, so that assistance with reaffirmation (advising debtor about
the process and evaluating the effect of an agreement) is part of the services that make up competent
representation of a Chapter 7 debtor. (Thus, Court would not approve the reaffirmation agreement.)

Note: This decision does not cite or discuss any local rules on point.

ln re Minardi,399 B.R. 841 (Bankr. N.D. Ok!. 2009)
Attorney's employment contract with chapter 7 debtor excluded reaffirmations from his representation.

Attorney advised the debtor on effect and consequences of the reaffirmation agreement, but he did not assist the
debtor in negotiating the agreement.

The Court concluded that decision to reaffirm is so critical to the bankruptcy process that assistance with
reaffirmation is required as a part of the attorney's professional duty of competent representation. Further, the
Bankruptcy Code S52a(cX3) gives the attorney that responsibility. Although Oklahoma had Rule1.2(c), which
allows reasonable limits on representation with informed consent), excluding reaffirmation assistance is not a
reason able limitation.

Note: This decision does not cite or discuss any local rules on point.

ln re DeSanctis,3gs B.R. 162 (Bankr. M.D. F!a.2008)
Law firm agreement with Chapter 7 debtors included reaffirmation agreement, but the law firm failed to

represent the debtors in negotiating a reaffirmation agreement. Local Rule 9011-1 required the debtor's attorney
to attend all hearings in the case that the debtor is required to attend. The Court awarded sanctions against the
law firm.

ln (arguably) dicta, the Court discussed "certain essential duties" of counselfor Chapter 7 consumer
debtors: (i) preparation of petition, schedules, statements and pleadings, (ii) attending scheduled meetings of
creditors and (iii) assistance in reaffirmation and redemption.

ln re Caruajar. 365 8.R.631 (Bankr. E.D. Va. 20071
The Court denied approval of a reaffirmation agreement:

The court reminds counsel that once he makes an appearance in a bankruptcy case, he
has made an appearance for all matters in that bankruptcy case and must appear with
respect to them unless otherwise excused by the court. Reaffirmation agreements are
an integral part of chapter 7 representation of debtors. By accepting a chapter 7 case,
counsel is accepting all aspects of the case including counseling with respect to
reaffirmation agreements, negotiations with creditors with respect to reaffirmation
agreements, and representing debtors in court with respect to reaffirmation agreements.

This is not to say that counsel is not to be paid for these services. lt is expected that
counsel will be paid for all services he renders. lf these services are not included in the
flat fee, he may charge additional fees agreeable with the client. However, whether fees
are paid or not paid by the client does not permit counsel to fail to stop representing his
client through all aspects of the case. lf there are difficulties with the attorney-client
relationship, including non-payment of fees, counsel may seek leave to withdraw. The
court is not favorably inclined to permitting counsel to withdraw solely because a



reaffirmation agreement is involved in the case particularly where there are or may be
other matters to be addressed.

365 B.R. at 632.
Note: This decision does not cite or discuss any local rules on point.

Central District of California - Attorney Gertification for Reaffirmations
ln considering inclusion of reaffirmation agreements, it should be noted that our local reaffirmation

agreement form requires the following certification from an attorney who "represented the debtor during the
course of negotiating" the reaffirmation agreement:

"l hereby certify that (1) this agreement represents a fully informed and voluntary
agreement by the debtor; (2) this agreement does not impose an undue hardship on the
debtor or any dependent of the debtor; and (3) I have fully advised the debtor of the legal
effect and consequences of this agreement and any default under this agreement."

"r [Check box, if applicable and the creditor is not a Credit Union.] A presumption of
undue hardship has been established with respect to this agreement. ln my opinion,
however, the debtor is able to make the required payment."

Decisions Requirinq Attendance at S341(a) Meetinos

ln re Ortiz. 496 B.R. 1M,148-149 (Bankr. S.D.N.Y. 2013) (citations omitted).
The Court found that the debtor's attorney had impermissibly excluded from Chapter 7 representation

routine matters that are required in every consumer debtor representation. Specifically, the Court was troubled by
the exclusion of more than one $3a1(a) meeting, more than one hour of post-$341(a) work, amendments due to
client error, redemptions dnd reaffirmations.

While an attorney may limit the scope of representation, "a practice colloquially referred
to as 'unbundling' . . . [such limitation must be] consistent with the rules of ethics. and
professional responsibility binding on all attorneys." Although "there is no local rule [in
this Districtl regarding what services must be included in the [attorney's] flat fee . . .

[s]ervices that are not considered 'typical' may be properly excluded . . . so long as the
client receives proper notice of what is and is not included.

A lawyer who agrees to represent a debtor in a consumer bankruptcy case must act as
his or her attorney for all "normal, ordinary, and fundamental aspects" of the case,
including amendments to the schedules and other routine representation necessary to
ensure that the debtor receives a discharge.

NY Rule of Professional Conduct 1.2(c) allows reasonable limitations with informed consent. The court concluded
that representation at $341(a) meeting is a "fundamental and core obligation" of debtor's attorney, so excluding
more than one appearance violates Rule 1.2(c). Hiring appearance counsel for the $3a1(a) hearing is not per se
inappropriate, but the appearance counsel must also file a Rule 2016(b) statement.

ln re Cochener, 360 B.R. 542 (Bankr. S.D. Tex. 20071
Debtor's attorney took a $2,500 retainer and later claimed that he did not have a statutory duty to attend

the section $41(a) hearing. The attorney submitted a Disclosure of Compensation pursuant to 1 1 U.S.C. 5329,
which included "Attendance at 341 Meeting." Even without this language in the attorney's own compensation
disclosure, the court concluded that the $a1(a) meeting is mandatory for the debtor and for the debtor's attorney:
"it [is] unfathomable that [the attorney] could take such a large retainer and yet argue that it is not part of his
obligation as counsel for the Debtor to appear at the continued Meeting of the Creditors." 360 B.R. at 580.
Further, debtor's counsel not only owes a duty to the debtor; he also owes a duty to the system to appear. As an



agent of the debtor, the attorney adopts the duty to cooperate with the trustee, which includes appearing at the
$a1(a) hearing.

ln re Johnson,291 B.R. 462 (Bankr. D. Minn. 2003)
The court ordered partial return of attorney's fees where the attorney for individual Chapter 7 debtors filed

a disclosure statement pursuant to FRBP 2016(b) stating that he would attend the $341(a) meeting, but then
failed to attend (allegedly with debtor's consent). The court concluded that attendance at the $a1(a) meeting is
mandatory under the local rules, which requires attorneys to represent debtors in all matters and proceedings in
the bankruptcy case other than adversary proceedings. Attorneys for consumer chapter 7 debtors may not
"unbundle the core package of ordinary legal representation reasonably anticipated in every case." A $a1(a)
meeting is core to the bankruptcy case and representation may not be avoided by obtaining client consent
through discount of compensation.

ln re Bancroft,204 B.R. 548 (Bankr. C.D. lll. 1997)
The court ordered disgorgement of attorney fees for failure to attend the $341(a) meeting because the

debtors did not give informed consent to the attorney's absence, as required by lllinois Rule of Professional
Conduct 1.2(c).

Decisions Accepting LSR (with some qualifications)

ln re Slabbinck,482 B.R. 576 (Bankr. E.D. Mich. 20121
Chapter 7 debtor ahd his attorney signed two fee agreements: one charging $1000 for all pre-petition

services and a second charging $2,000 for post-petition services. The US Trustee moved for cancellation of the
post-petition agreement and disgorgement of the fees.

The Court rejected Egwim and found that $329 and the duty of competence under Michigan Rules of
Professional Responsibility do not prohibit the unbundling of pre-petition services from post-petition services.

The Court has a very strong preference to see individual debtors hire an attorney to
represent them in all aspects of a Chapter 7 bankruptcy case, from start to finish,
including the preparation and filing of the petition and all required documents together
with all of the steps necessary to complete the case after the petition has been filed. ln
the Court's experience, an individual Chapter 7 debtor's chances of success are greatly
enhanced if they have an attorney represent them throughout the entire process.
Further, it is beyond challenge that individual debtors are also invariably better served by
having an attorney represent them in preparing as many as possible of their required
documents before their petition is filed and then filing those documents together with
their petition. This practice lessens the chance of inconsistency or error, and minimizes
the likelihood of problems for a debtor down the road. However, the Court understands
that some individual debtors simply cannot afford to pay up front for all of the services
required to both file and complete a Chapter 7 case prior to the time that they file their
Chapter 7 bankruptcy case. The law does not prohibit such individuals from paying a
smaller fee to an attorney to get their case filed and then, once the case is filed, either
proceeding pro se or entering into a new agreement either with the same attorney or
with another attorney to represent them in completion of their case . . . .

482 B.R. at 596-97.
The Court did require that the debtor be adequately consulted on the scope of the representation and its
ramifications.

ln re Jones, 356 B.R. 39 (Bankr. D. ldaho 2005)
Debtor's counsel indicated in his 2016(b) disclosures that he agreed to represent the debtor for $750.00

and that representation would be limited to "prepetition counseling, preparing, and filing the necessary bankruptcy
papers, and representing the debtors at the first meeting of the creditors." 356 B.R. at 51. Counsel demanded
additional fees in order to represent the debtor in litigation over violations of the automatic stay. The debtor was



unable to pay additional attorney's fees, so she agreed to a75o/o contingency fee agreement "for counsel's pursuit
of relief regarding the violation[s]." 356 B.R. at 52.

The Court refused to validate the contingent fee arrangement and cited Casfo rena for the proposition that
"exclusions from the scope of representation without additional payment of fees, especially for something as core
to the bankruptcy process as enforcing the automatic stay, must be adequately explained to and understood by
the client." Debtor claimed that she was not made aware of the possibility that additional fees would be owed until
she contacted the attorney regarding the stay violation.

ln re Hodges, 342 B.R. 616 (Bankr. E.D. Wash. 2006)
Chapter 7 debtors filed bankruptcy and employed a law firm to handle their case, but ended up owing the

law firm money and the matter was assigned to collection. Debtors filed this proceeding claiming that the
collection action violated the FDCPA and the discharge injunction. The parties disagreed on the terms of the oral
retention agreement: $700.00 plus the filing fee "for [a] complete handling of the case (debtors' view) vs. $750.00
for limited services (attorney's recollection).

ln this context, the court stated: "The general rule in bankruptcy court (and the district court for that matter)
is that once a lawyer has undertaken a bankruptcy case, the attorney needs court permission to terminate that
representation;' 342 B.R. at 619 (citing LBR 9010(bX5)). The client's mere unavailability to pay for additional
services may not be grounds for termination of representation, especially in the bankruptcy context where debtors
often are only able to pay a limited amount. 342 B.R. at 620. However, the Court went on to recognize that:

Recently the Bar Association has allowed a lawyer to limit the scope of representation if
the limitation is reasonable and the client consents after consultation." RPC 1.2(c). The
rules of the Bankruptcy Court for the Eastern District of Washington allow "limiting" or
l'unbundling" services in certain instances by defining what services must be performed
in connection with a flatfee arrangement in handling a Chapter 13 case. LBR 2016(e).
These rules require a written fee arrangement.

It may be possible to limit the services contracted for in handling a Chapter 7 case but
this must be done specifically and with a clear showing that the client consents to this
arrangement.

td.

ln re Merriam, 250 8.R.724 (Bankr. D. Colo. 2000)
The U.S. Trustee brought a motion to examine and disgorge attorney's fees pursuant to 11 U.S.C.

S329(b), arguing that the attorney's fees were excessive due to the attorney's failure to (i) attend the $341(a)
meeting with the debtor and (ii) sign the debtor's petition. The court found that the undisputed facts were as
follows:

After interviewing the debtor and determining that the debtor's case was a simple consumer case, the
attorney offered the debtor two flat fee options for Chapter 7 representation. One option included attendance at
the 341(a) meeting; the other did not. Regardless of the debtor's choice of services, the attorney agreed to
consult with the debtor prior to the $341(a) meeting, respond to the debtor's pre- and post-petition questions, and
to review proposed reaffirmation agreements. The attorney also offered to represent the debtor in specific post-

, petition matters for additional fees. After the debtor learned what the $a1(a) meeting is, how it is conducted and
the risks of attending the meeting without an attorney, the debtor chose the option excluding the attorney's
attendance at the $3a1(a) meeting from the scope of representation. The attorney prepared and filed the petition,
schedules and statement, but did not sign the documents.

The Bankruptcy Court found that the attorney's failure to sign the documents violated FRBP 901 1. The
Court held that the signature requirement in FRBP 901 1, like the signature requirement in FRCP 11, serves to
certify to the court the accuracy of the petition. When attorneys fail to sign petitions they have prepared, there is
a potential for misleading the Court, the trustee and creditors. As officers of the court, attorneys owed a duty to



agent of the debtor, the attorney adopts the duty to cooperate with the trustee, which includes appearing at the
$a1(a) hearing.

ln re Johnson,291 B.R. 462 (Bankr. D. Minn. 2003)
The court ordered partial return of attorney's fees where the attorney for individual Chapter 7 debtors filed

a disclosure statement pursuant to FRBP 2016(b) stating that he would attend the $341(a) meeting, but then
failed to attend (allegedly with debtor's consent). The court concluded that attendance at the $41(a) meeting is
mandatory under the local rules, which requires attorneys to represent debtors in all matters and proceedings in
the bankruptcy case other than adversary proceedings. Attorneys for consumer chapter 7 debtors may not
"unbundle the core package of ordinary legal representation reasonably anticipated in every case." A $41(a)
meeting is core to the bankruptcy case and representation may not be avoided by obtaining client consent
through discount of compensation.

ln re Bancroft,204 B.R.548 (Bankr. C.D. !l!. 1997)
The court ordered disgorgement of attorney fees for failure to attend the $341(a) meeting because the

debtors did not give informed consent to the attorney's absence, as required by Illinois Rule of Professional
Conduct 1.2(c).

Decisions Acceptino LSR (with some qualifications)

ln re Slabbinck,482 B.R. 576 (Bankr. E.D. Mich. 2012)
Chapter 7 debtor ahd his attorney signed two fee agreements: one charging $1000 for all pre-petition

services and a second charging $2,000 for post-petition services. The US Trustee moved for cancellation of the
post-petition agreement and disgorgement of the fees.

The Court rejected Egwim and found that $329 and the duty of competence under Michigan Rules of
Professional Responsibility do not prohibit the unbundling of pre-petition services from post-petition services.

The Court has a very strong preference to see individual debtors hire an attorney to
represent them in all aspects of a Chapter 7 bankruptcy case, from start to finish,
including the preparation and filing of the petition and all required documents together
with all of the steps necessary to complete the case after the petition has been filed. ln
the Court's experience, an individual Chapter 7 debtor's chances of success are greatly
enhanced if they have an attorney represent them throughout the entire process.
Further, it is beyond challenge that individual debtors are also invariably better served by
having an attorney represent them in preparing as many as possible of their required
documents before their petition is filed and then filing those documents together with
their petition. This practice lessens the chance of inconsistency or error, and minimizes
the likelihood of problems for a debtor down the road. However, the Court understands
that some individual debtors simply cannot afford to pay up front for all of the services
required to both file and complete a Chapter 7 case prior to the time that they file their
Chapter 7 bankruptcy case. The law does not prohibit such individuals from paying a
smaller fee to an attorney to get their case filed and then, once the case is filed, either
proceeding pro se or entering into a new agreement either with the same attorney or
with another attorney to represent them in completion of their case . . . .

482 B.R. at 596-97.
The Court did require that the debtor be adequately consulted on the scope of the representation and its
ramifications.

ln re Jones, 356 B.R. 39 (Bankr. D. ldaho 2005)
Debtor's counsel indicated in his 2016(b) disclosures that he agreed to represent the debtor for $750.00

and that representation would be limited to "prepetition counseling, preparing, and filing the necessary bankruptcy
papers, and representing the debtors at the first meeting of the creditors." 356 B.R. at 51. Counsel demanded
additional fees in order to represent the debtor in litigation over violations of the automatic stay. The debtor was



the Court and the legal system to sign petitiorts they have prepared. Although Colorado Rules of Professional
Conduct allow the unbundling of legal services, they do not excuse compliance with FRCP 11 and FRBP 9011. I

The court denied the U.S. Trustee's motion to disgorge, which argued that the attorney's failure to attend
the 9341(a) meeting made his $399 fee excessive. The Court found that attendance at the $341(a) meeting by
the debtor's attorney is often beneficial to the debtor, creditor and trustees, but rejected mandatory attendance by
debtors' attorneys. While attendance of the debtor's attorney at a $341(a) meeting may be critical in some cases,
the court noted that some pro se debtors successfully complete the bankruptcy process even though they are
without legal representation at the $3a1(a) meeting. Absent a showing that the attorney's "failure to attend the
ga1(a) meeting violated his duty to the debtor, dropped below the minimum professional standards in the
community or resulted in injury to the debtor or the estate," the Court held that a reduction or recoupment
pursuant to 11 U.S.C. S329(b) was not warranted.

' A District Court Administrative Order 1999-6 in effect at the time of the bankruptcy filing stated that Rule 1.2(c) of the Colorado Rules

of Profession Conduct, as well as other provisions of Colorado laws permitting attorneys to limit their representation, were not
applicable in matters pending before the U.S. District Court for the District of Colorado. After oral arguments in this case,

Administrative Order 1999-6 was amended to prohibit limited representation in adversary proceedings and matters governed by FRBP

9014. The Court in this case reasoned that by negative implication, the Administrative Order allows limited representation in other
phases of a bankruptcy case.



Post-Petition Fee lssues

Any rules governing the scope of representation in chapter 7 must take into account the rather
complicated issues surrounding fees for post-petition work performed by a Chapter 7 debtor's attorney.

A Chapter 7 debtor's attorney cannot be compensated from the debtor's estate for post-petition services
(unless employed by the Trustee). Lamie v. United Sfafes Tr.,540 U.S. 526, 538-539 (U.S. 2004). The Lamie
decision did, however recognize (and not take issue with), Chapter 7 debtor's counsel receiving a pre-petition
retainer. 540 U.S. at 537-38.

Since Lamie, most courts have held that this "retainer exception" only allows Chapter 7 debtor's counsel to
retain "flat fee" or "advanced payment" retainers. Security retainers, on the other hand, are property of the estate;
payment for post-petition services from property of the estate would undermine $330 and Lamie. Wagers v. Lentz
& Clark, P.A. (ln re Wagers), 514 F.3d 1021 (10th Cir. 2007); Fiegen Law Firm, P.C. v. Fokkena (ln re On-Line
Serys. Ltd.),324 B.R. 342, 347 (B.A.P. 8th Cir. 2OO7); Morse v. Ropes & Gray, LLP (tn re CK Liquidation Corp.),
343 B.R. 376, 383 (D. Mass. 2006)("this Court has concluded that the "retainer exception" articulated in the
Lamie decision referred only to flat fee retainers"); ln re Blackburn, 448 B.R. 28 (Bankr. D. ldaho 2011); ln re Hill,
355 B.R. 260,268 (Bankr. D. Or. 2006)("The 'retainer exception' set forth in Lamie is limited to flat fee retainers
and does not extend to retainers intended solely to secure payment of post filing attorney fees."); aff'd sub nom.,
Hill v. Camacho,2007 U.S. Dist. LEXIS 54443 (D. Or. 2007). Buf see ln re Channel Master Holdings, /nc., 309
B.R. 855, 859 n.3 (Bankr. D. Del. 2004).

Furthermore, in the Ninth Circuit: post-petition legal services provided to a chapter 7 debtor, even when
provided pursuant to a pre-petition contract, constitute post-petition debt and are not dischargeable in bankruptcy.
Gordon v. Hines (ln re Hines), 147 F.3d 1185, 1190-91 (9th Cir. 1998); Sanchez v. Gor.don (ln re Sanchez),241
F.3d 1148,1150-51 (9th Cir. 2001); Knutson v. Tredinnick (ln re Tredinnick), 264 B.R. 573,577 (B.A.P. 9th Cir.
2001); Kelly v. DUboff Law Group, LLC (ln re Fraga),2007 Bankr. LEXIS 4924, at .8 (B.A.P. 9th Cir. Mar. 1,

2007). (This rule has been severely criticized in other circuits. See, e.9., Bethea v. Robert J. Adams & Assocs.,
352 F.3d 1125 (7th Cir. 2003), cert. denied,541 US 1043 (2004).)

Several conclusions follow. Post-petition services may be included within the basic scope of Chapter 7
representation without subjecting a "flat fee" retainer to the risk of disgorgement. Post-petition services that are
"add ons" to the basic representation cannot be a paid (i) by drawing on a pre-petition retainer or (ii) by the estate,
but they are post-petition obligations of the debtor - even if they are covered by a pre-petition retainer agreement.
Thus, in the Ninth Circuit, a Chapter 7 attorney does not need a separate post-petition retainer agreement to
cover post-petition services. Furthermore, "informed consent" requires disclosure of the fact that any post-petition
services beyond the basic scope of representation covered by a flat fee will be post-petition obligations of the
debtor that are not dischargeable in bankruptcy.



Final Conclusions

Local bankruptcy rules and case law take a wide variety of approaches to LSR in Chapter 7, ranging from:
. Egwim's prohibition on LSR and Casforena's conclusion that any meaningful LSR will violate an' attorney's professional responsibilities, and the many local rules that reqdire debtor's counselto

represent the debtor for all purposes in the bankruptcy case;
. decisions that require specific representation (at the $341(a) meeting and/or with respect to

reaffirmation) and local rules (and the ABI proposed rules) that require attorneys for chapter 7
consumer debtors to provide certain enumerated services; or

. decisions and local rules that allow LSR, although usually requiring informed consent by the client
and disclosure.

All decisions would acknowledge that this issue requires balancing two competing interests. Post-petition
legal representation greatly assists the debtor in navigating bankruptcy and successfully obtaining the usual goal '

in a consumer chapter 7 bankruptcy: a discharge and the retention of exempt property. Attorney participation
throughout the chapter 7 also increases court effectiveness and efficiency. On the other hand, each additional
requirement of representation raises the costs of representing chapter 7 debtors and prices more and more
debtors out of representation altogether, especially as prudent attorneys demand a pre-petition retainer to cover
allfees.

Any rule on LSR must comport with the California Rule of Professional Conduct. Rule 3-1 10 requires a
duty of competency. Bankruptcy court decisions throughout the country have disagreed with exactly what scope
of representation a duty of competency requires, but non-bankruptcy California case law has required alerting
clients to matters that adversely impact the client's objectives, even if the matter is outside the scope of
representation. Rule 3-700 also requires that the termination of employment, which is inherent in an LSR, only
occur upon knowing assent of client and should be structured in a way to avoid "reasonably foreseeable
prejudice" to the client. Furthermore, public disclosure must be made, so that opposing counsel can comply with
Rule 2-100 on communication with a represented party.

The most typical LSR in consumer Chapter 7 bankruptcy provides pre-petition services up to the filing of
the petition. Additional required services should be the minimum necessary to assure competent representation
and avoid foreseeable prejudice to the debtor, in order to minimize the number of the debtors that will be priced
out of representation.

The ABI National Task Force on Ethics report and proposed rule and the Oregon local rule are both well-
considered approaches to striking the balance between complying with ethical obligations and providing adequate
representation while minimizing the number of debtors that are priced out of representation by increased
requirements. Both rules are attached. We have also attached the relevant local rule and Rights and
Responsibilities Agreement for the Southern District of California and the Northern District of California guidelines:
both were created in the context of California ethical rules and both provide a thoughtful list of services each
district expects to be included within representation. We have used these rules to create the attached straw poll
list of elements that might be included in Chapter 7 representation. At the conclusion of the program, we will
conduct a straw poll on which elements should be required in chapter 7 representation. We would like to use the
results of this straw poll to formulate a proposal to bring before the bar for comment.
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UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA. SAN FERNANDO VALLFT DU|SION

Debto(s).

CASE NO.:

CHAPTER:7

DEBTOR'S ATTORNEY'S
DISCLOSURE OF COM PENSATION

ARRANGEM ENT IN INDIVIDUAL
CHAPTER 7 CASE

ILBR 20s-1(aX3)I

1. CompensationArrangement. Pursuantto11 U.S.C S329(a),FRBP2016(b),andLBR2090-1 (a)(3) and(4),
I disclose that.

a. I am the attorney for the Debtor-

b, Compensation that was paid to me, within one year before the petition was filed, or was agreed to be paid to me,
for services rendered or to be rendered on behalf of the Debtor in contemplation of or in connection with this
bankruptcy case, is as follows:

i. For legal services, I have agreed to accept - an hourly rate of $-, or a X flat fee of $_
ii. I Prior to filing this disclosure I received $_
iii. I The balance due is $_

2. Source of Corpensation Paid Postpetition (Postpetition Compensation).

a. Already Paid. The source(s) of the Postpetition Compensation paid to me was:

I Debtor(s) f] Other (specfy):

b To be Paid. The source(s) of the Postpetition Compensation to be paid to me is:

I Debtor(s) [ fiher (specifr):

3 Sharing of Compensation Paid Postpetition.

I I have not agreed to share Postpetition Compensation with any other person unless they are members or regular
associates of my law firm within the meaning of FRBP 9001(10).

I I have agreed to share Postpetition Compensation with other person or persons who are not members or regular
associates of my law firm within the meaning of FRBP 9001(10). Attached as Exhibit A is a copy of the
agreement and a list of the names of ihe people sharing in the Postpetition Compensation.

This fm is mandatory. lt has been apprwed fq use in the United States Bankruptcy Court for the Central District of Calilornia.
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4. Limited Scope of Services. A limited scope of appearance is permitted under LBR 2090r-1(a)(3), unless otherwise
required by the presiding judge. ln return for the fee disclosed above, I have agreed to provide the required legal
services indicated below in paragraph "a", and, if any are indicated, the additional services checked in
paragraph "4.b".

a. Services required to be provided:

i. Analysis of the Debtor's financial situation, and advice to the Debtor in determining whether to file a
bankruptcy petition;

ii. Preparation and filing of any petition, lists, schedules and statements and any other required case
commencement documents; and

iii Representation of the Debtor at the initial $ 341(a) meeting of creditors

b. fl Additional legal services I will provide:

i. I Any proceeding related to relief from stay motions

ii. E Any proceeding involving an objection to the Debtor's discharge pursuant to 11 U.S.C. S 727.

iii ! Any proceeding to determine whether a specific debt is nondischargeable under 1 1 U. S.C. S 523.

iv. I Reaffirmation of a debt.

v. I Any lien avoidance under 11 U.S.C S 522(f,)

vi. I Other (sperJty).

5. lf in the future I agree to represent the Debtor in additional matters, I will complete and file the Attorney's Disclosure
of Postpetition Compensation, LBR form F 2016-1.4 ATry.COMP.DISCLSR.

DECLARATION OF ATTORNEY FOR THE DEBTOR

I declare under penalty of perjury that the foregoing is a compete statement of any agreement or
arrangement for payment to me for representation of the Debtor in this bankruptcy case

Date:
Signature of attorney for the Debtor

Printed name of attomey

Printd name of law firm

DECLARATION OF THE DEBTOR

lirye declare under penalty of perjury that my attorney has explained to mefus the limited scope of
representation as outlined above. l ,ve undershnd that l/we have paid or agreed to pay solely for the required
services listed in paragraph 4a, and the additional services (if any) that are checked off in paragraSr 4b
above, and that lArve am representing myself/ourselves for any other proceedings unless a rew agreement is
reached with an attorney.

Date. Date.

Signatured Mtor 1 Signature of Debtor 2 (Jant Debtor)(if applicable)

Printed name of Debtor 1 Printd name of Debtor 2

This fm is mandatory. lt has been apprryed ftr use in the United Srtates Bankruptcy Court for the Centml District of Califsnia.

kceftberza1i Pase2 F2090.1.CH7ATTY.COMP.DISCLSR

L9


